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  September 23, 2018 
http://www.regulations.gov 
Public Comments Processing 
Attn: FWS–HQ–ES–2018–0006 
U.S. Fish and Wildlife Service, MS: BPHC, 5275 
Leesburg Pike, Falls Church, VA 22041–3803 
 
RE: FWS–HQ–ES–2018–0006 Endangered and Threatened Wildlife and Plants; Revision of the Regulations 
for Listing Species and Designating Critical Habitat. 
Dear Sirs and Madams, 
These comments are being submitted by the Arizona Counties Apache, Cochise, Gila, Graham and Navajo 
and the New Mexico Counties, Catron, Chaves, Eddy, Harding, Hidalgo, Lincoln, McKinley, Rio Arriba, 
Roosevelt and Sierra along with strong support from the timber, farming, livestock, mining, small business, 
sportsman and outfitter industries as members of the Coalition of Arizona/ New Mexico Counties (Coalition). 
Our representation currently exceeds 772,000 in combined county populations. 
The Coalition appreciates the opportunity to comment on the proposed regulation amendments.  
Section 424.11—Factors for Listing, Delisting, or Reclassifying Species 
Economic Impacts 
Comments: 
The Coalition’s member counties have suffered extreme economic impacts due to protections imposed for 
listed species. We understand why determinations of threatened or endangered need to be based on science 
without consideration of factors such as economic impacts. 
What we have experienced are listings of species or distinct population segments that years after the 
economic devastation it is discovered the species were never threatened or endangered. This occurs due to 
the strictly adhered to term “best available scientific and commercial information regarding a species status.” 
Environmental activists use this loophole effectively selecting species to petition for listings that have limited 
scientific or commercial information. There is no test in the process to determine how much effort was 
applied to conducting a count of the specie petitioned to be listed. An example is the Mexican spotted owl. 
Environmental activists conducted counts in a limited area of the owl’s habitat. They only located a few owls 
and petitioned for it’s listing. One of the primary threats alleged in their petition was timber harvesting in the 
owl’s habitat range. 
After listing most if not all timber harvesting in the southwest was ended. Surveys by federal land 
management agencies located owls all over forested areas and in habitats not previously considered suitable 
for the owls. The result was severe economic depression in our region. Unemployment rose by twenty-five 
percent over night in some locations. In subsequent decades as forest densities increased with attendant insect 
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and disease catastrophic wildfires began to take owls and destroy and modify critical habitat. 
The Coalition supports the language change to possibly disclose circumstances where referencing economic, 
or other impacts may be informative to the public. This may be a way to gather information for members of 
Congress for consideration in future deliberations on the Endangered Species Act. 
Section 424.11—Factors for Listing, Delisting, or Reclassifying Species 
Foreseeable Future 
Comments: 
The Coalition would like to direct your attention to Section1502.22 Incomplete or unavailable information 
within the CEQ Regulations For Implementing The Procedural Provisions Of The National Environmental 
Policy Act (NEPA Regulations) for a discussion of how reasonably foreseeable impacts evaluations are 
treated. 
The NEPA Regulations do not define reasonably foreseeable. We feel that there needs to be a definition 
included in part 424 and we suggest starting with the current accepted legal definition, “A consequence is 
reasonably foreseeable if it could have been anticipated by an ordinary person of average intelligence as 
naturally flowing from his actions.” The Coalition believes we should start injecting a reasonable 
consideration of common sense into the decisions that have such profound impacts on the human 
environment. 
We understand from the explanation that, “the Services will describe the foreseeable future on a case-by-case 
basis, using the best available data and taking into account considerations such as the species’ life history 
characteristics, threat-projection timeframes, and environmental variability.” However, we feel the term 
foreseeable future needs to be defined and not left to subjective interpretation. 
Section 424.11—Factors for Listing, Delisting, or Reclassifying Species 
Factors Considered in Delisting Species 
Comments: 
The Coalition supports the proposed changes to the regulations describing the methods to consider delisting 
species. 
Section 424.12—Criteria for Designating Critical Habitat 
Not Prudent Determinations 
Designating Unoccupied Areas 
Comments: 
The Coalition supports the proposed changes but feel the criteria for the determinations of not prudent or 
designating unoccupied areas as critical habitat need a higher level of analysis. For that reason we propose a 
modification of Section 424.19. 
We propose amending Section 424.19 to read: 
§ 424.19 Impact analysis and exclusions from critical habitat. 
(a) At the time of publication of a proposed rule to designate critical habitat, the Secretary will make 
available for public comment the a draft economic analysis environmental impact statement of for the 
designation. The draft economic analysis environmental impact statement will be summarized in the Federal 
Register notice of the proposed designation of critical habitat. 
Reasoning: 
Producing an environmental impact statement (EIS) will insure that a complete analysis of every potential 
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impact is considered. Those include the physical, biological and economic impacts that may be produced by 
the designation. This would provide the Secretary the necessary “hard look” information upon which to make 
a decision. 
This position is supported by the 10th Circuit decision in Catron County Board of Commissioners, New 
Mexico v. United States Fish and Wildlife Service, No. 94-2280, February 02, 1996. In that decision the 10th 
Circuit Court took exception to the 9th Circuit’s decision in Douglas County v. Lujan, 810 F.Supp. 1470, 
1484-85 (D.Or.1992) by stating, “First, given the focus of the ESA together with the rather cursory directive 
that the Secretary is to take into account ‘economic and other relevant impacts,’ we do not believe that the 
ESA procedures have displaced NEPA requirements. Secondly, we likewise disagree with the panel that no 
actual impact flows from the critical habitat designation. Merely because the Secretary says it does not 
make it so. The record in this case suggests that the impact will be immediate and the consequences could be 
disastrous. The preparation of an EA will enable all involved to determine what the effect will be. Finally, we 
believe that compliance with NEPA will further the goals of the ESA, and not vice versa as suggested by the 
Ninth Circuit panel. For these reasons and in view of our own circuit precedent, we conclude that the 
Secretary must comply with NEPA when designating critical habitat under ESA.” [Emphasis Added] 
As it stands now every designation conducted within the 10th Circuit’s jurisdiction requires an NEPA 
document. Farcically the Service now does a cursory EA in the 10th Circuit’s jurisdiction and automatically 
determines that the only impact will be a possible increase in Section 7 consultations with other federal 
agencies. The Service then issues a finding of no significant impact and proceeds with the designation. The 
Coalition believes that if a proper EIS is prepared the designations of critical habitat the Services will have 
better information upon which to make the determinations. 
We believe that the above level of analysis will also provide more valuable information on habitat that can be 
excluded due to severe economic impacts that will not lead to extinction of listed species. A typical example 
of a critical habitat designation that has both severe environmental and economic impacts is the Mexican 
spotted owl designation that demonstrates the absurdity of the Service’s position that Section 7 consultations 
will be the only economic or environmental impacts. 
Areas in National Forests of the Southwest designated suitable for timber harvest were included in designated 
critical habitat for the owl. Subsequent restrictions on timber harvest were enacted that destroyed the 
economies of the region. Direct revenues to our county members and school districts and indirect circulating 
dollar tax revenues all but disappeared. 
Due to the lack of management in these designated harvest areas tree densities continued their increase. 
Without the harvest management logging roads were obliterated and fire suppression actions became limited 
and more dangerous. Subsequently catastrophic fires consumed valuable timberlands. Post fire restrictions to 
protect the owls prevent salvage of damaged standing trees. This has resulted in countless destructions of owl 
nesting and roosting areas and takes of owls themselves. 
Comments on changes to other provisions in part 424 of the regulations. 
Geographical area occupied by the species. 
The current definition states, “An area that may generally be delineated around species' occurrences, as 
determined by the Secretary (i.e., range). Such areas may include those areas used throughout all or part of 
the species' life cycle, even if not used on a regular basis (e.g., migratory corridors, seasonal habitats, and 
habitats used periodically, but not solely by vagrant individuals).” 
Comments: 
It appears that the current definition could create a conflict with the proposed change at § 424.12 (b)(2) 
where the Secretary is given discretion where it states, “at a scale determined by the Secretary to be 
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appropriate, specific areas outside the geographical area occupied by the species only upon a determination 
that such areas are essential for the conservation of the species.” In order to remove this conflict we suggest 
removing, “Such areas may include those areas used throughout all or part of the species' life cycle, even if 
not used on a regular basis (e.g., migratory corridors, seasonal habitats, and habitats used periodically, but 
not solely by vagrant individuals).” 
Physical or biological features 
The current definition states, “The features that support the life-history needs of the species, including but not 
limited to, water characteristics, soil type, geological features, sites, prey, vegetation, symbiotic species, or 
other features. A feature may be a single habitat characteristic, or a more complex combination of habitat 
characteristics. Features may include habitat characteristics that support ephemeral or dynamic habitat 
conditions. Features may also be expressed in terms relating to principles of conservation biology, such as 
patch size, distribution distances, and connectivity.” 
Comments: 
We feel that the last sentence in the current definition should be removed. The “principles of conservation 
biology, such as patch size, distribution distances, and connectivity” have yet to be properly subjected to the 
rigors of the scientific method. Those so-called principles of conservation biology better fit into the category 
of theory and have no place in the regulation. 
The Coalition looks forward to working with the Services to crafting more reliable and predictable 
regulations to determine listings, delisting and designations of critical habitat. 
 Sincerely, 

 


