
FnlvNnuoRE Cn^l,IG, P.c.
2394East Camelback Road, Suite 600

Phoenix, Arizona 85016-3429
(602) 916-5000

Norman D. James
Direct Phone: (602) 9 I 6-5346
Direct Fax: (602) 916-5546
njames@fclaw.com

Law Offices
Denver (303) 291-3200
Las Vegas (702) 692-8000
Nogales (520) 281-3480
Phoenix (602) 916-5000
Reno (775)788-2200
Tucson (520) 879-6800

February 21,2014

Vía Electronic Submìssion

Public Comments Processing
Division of Policy and Directives Management
U.S. Fish and Wildlife Service
4401 North Fairfax Drive
MS-2042-PDM
Arlington, Virginia 22203

Attn: Docket No. FWS-R8-ES-2013-0104

Re: Proposed Threatened Status for the Western Distinct Population Segment of
the Yellow-billed Cuckoo (Coccyzus umerìcønus), 78 Fed. Reg. 61622 (Oct. 3,
2013)

Dear Sir or Madam

On behalf of the Arizona Mining Association ("the AMA"), we are submitting
supplemental comments on proposed rule listing the "western distinct population segment" of the
yellow-billed cuckoo. See Proposed Threatened Status for the Western Distinct Population
Segment of the Yellow-billed Cuckoo (Coccyzus americsnus),78 Fed. Reg. 61622 (Oct. 3, 2013),
("Proposed Listing Rule")

Previously, on December 2, 2013, the AMA submitted detailed comments on the
Proposed Listing Rule, including a technical report prepared by V/estland Resourcesl and
detailed comments from this law firm. Those comments are part of the record and will not be
repeated here. They demonstrate that the Fish and Wildlife Service ("Service") has failed to
conduct a thorough status review and relied on inaccurate scientific information, inadequate
analysis and speculation to support its action. As a result, this species' grouping does not meet

1 Westland Resources, Inc., Comments on the 2013 Proposal to List The l4/estern Distinct Population
Segment of the Yellow-Billed Cuckoo (Coccyzus Americanus) as Threatened (Dec.2013) ("Westland
Comments").
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the requirements of the Service's DPS Policy2 and, is ineligible to be classified as a threatened
species under the Endangered Species Act ("ESA"), l6 U.S.C. $ 153 | et seq.

As the AMA's prior comments explain, one of the most critical errors in the Proposed
Listing Rule is that the Service has focused on major rivers in California, while largely ignoring
other portions of the species' range, including the southwestern United States and northern
Mexico. As a result, the agency has mischaracterized the types of habitat cuckoos use and
grossly underestimated current woody vegetation along rivers and streams in the Southwest, in
addition to ignoring recent data on the cuckoo's migration and movement patterns and
exaggerating the change in the species' population numbers.

Recently, two articles have been published that concern habitat used by yellow-billed
cuckoos in Arizona: Miguel L. Villaneal et al., "Conflation and Aggregation of Spatial Data
Improve Predictive Models for Species with Limited Habitats: A Case of the Threatened Yellow-
Billed Cuckoo in Arizona, IJSA," 47 Applied Geography 57 (2014) ("Villarreal"), and Wallace
et al., "Influence of Monsoon-Related Riparian Phenology on Yellow-Billed Cuckoo Habitat
Selection in Arizona," 40 J, of Biogeography 2094 (2013) ("Vy'allace"). The purpose of these
supplemental comments is to briefly address these articles and explain why they add nothing new
to the record, since they are based on and perpetuate the errors in prior studies already cited by
the Service.

A. Comments on Villarreal Q0l4).

The Villaneal paper is focused on modeling, not on providing neìw information on the
yellow-billed cuckoo's historic or current habitat or distribution. Instead, the authors of the
Villarreal article have used habitat models for the yellow-billed cuckoo as their case study. The
study area used by the authors is the State of Arizona. Unfortunately, the authors have relied on
erroneous and unverified information concerning the types of habitat used by cuckoos in
Arizona, uncritically accepting statements in prior articles. As a result, the article does not add
any reliable information to our understanding of the species' habitat requirements.

The authors state: "Historically the cuckoo was distributed across a vast geographical
area of the western United States, southern Canada, and northern Mexico ..., but range retraction
and population declines have been observed throughout the western breeding range over the past
half century ...." Villarreal at 58 (citations omitted). According to the Proposed Listing Rule,
however, the cuckoo was rare throughout most of the species' historic range in the western
United States and British Columbia, and only was conìmon locally at a handful of locations.
Proposed Listing Rule at 61634-40. Consequently, as discussed in detail in the AMA's previous

t Policy Regarding Recognition of Distinct VertebraÍe Population Segments (Jnder the Endangered
Species Act, 6l Fed. Reg. 4722 (Feb. 7, 1996) ("DPS Policy").
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comments, there is no evidence of a dramatic decline in the species' population in the Vy'est, and
the Villareal article does not add anything new to the record on this point.

More critically, however, the authors accept without independent review that cuckoos are
dependent on blocks of cottonwood-willow vegetation (e.g., the cuckoo "forages and breeds
almost exclusively in riparian areas" (Villarreal at 57)) and that the species' decline in the West
and, in particular, Arizona is "largely due to the loss and fragmentation of cottonwood-willow ...
riparian habitat...." Villaneal at 58. As discussed in the AMA's previous comments, this
assumption is incorrect and contradicted by scientific evidence.

First, cuckoos use a much broader array of habitat types than the authors acknowledge in
the article. V/estland Resources, in its technical report, explains that in the Southwest and
northern Mexico, cuckoos are regularly observed in locations with limited riparian habitat, and
often contain Madrean evergreen woodland, semidesert grassland, Sonoran desertscrub (Arizona
upland), and Petran montane coniferous forest. Moreover, in Mexico, cuckoos have been
documented in tropical deciduous forest, thornscrub, desertscrub, and upland Sonoran desert
communities. Westland Comments at I9-2I.

Second, to the extent that riparian vegetation is important to the cuckoo, the amount of
vegetation along rivers and streams in the Southwest has increased over the past 50 to 70 years,
as shown by Robert H, Webb et al. in The Ribbon of Green (Univ. of Ariz. Press 2007). V/oody
riparian vegetation has increased - sometimes dramatically - on almost every river system in the
Southwest since the early twentieth cenlury. The Ribbon of Green at 387-412 (summarizing
changes in woody riparian vegetation).' The authors also note that "[i]t is difficult to find
evidence that cottonwood-willow stands were once extensive in the region, with the exception of
the Colorado River delta in Mexico." Id. at 407. Instead, cottonwood-willow stands have been
increasing:

Abundant evidence suggests that [cottonwood-willow stands], or
cottonwood along with other species such as Arizona ash, has
increased, for example, along the San Pedro River and its
tributaries, Havasu Canyon, the Virgin River, the Gila River
between Coolidge and Ashurst-Hayden Dams, tributaries of the
Santa Cruz River, the Bill V/illiams River, and the Mojave River.

3 The only areas with overall decreases were portions of the lower Colorado River where reservoirs are
now present; the Santa Cruz River at Tucson; the Salt and Gila Rivers above their confluence (i.e., at
Phoenix); and the Mohave River downstream of Barstow, California. Id. at388.
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Id.4 Thus, on a regional scale, riparian habitat has been increasing, including cottonwood-willow
riparian habitat, providing additional habitat for cuckoos. Indeed, much of this habitat was not
present 50 or 60 years ago.

In fairness, the authors of the Villaneal article acknowledge that "fi]information on
yellow-billed cuckoo habitat requirements in the western United States is currently insufhcient
for accurate conservation assessment in the Southwest." Villarreal at 58. In particular, they note
that studies on cuckoo habitat in California are not especially useful in Arizona. Id. They also
note that "[t]he extent to which yellow-billed cuckoos use upland vegetation is not well
understood," and that there is "a shortage of information describing local and landscape habitat
preference in Arizona." Id. These are valid points that weigh against the proposed listing for the
reasons set forth in the AMA previous comments.

Unfortunately, the modeling performed by the authors does little to fill these data gaps, in
part because of the authors' bias toward riparian areas. Id. at 60 ("Because yellow-billed
cuckoos breed only in riparian areas we focused our modeling on major drainages in the state

. . . ."). Moreover, the authors use cuckoo survey data from 1 998 and 1999 - data that is now 14

years old. Id. at 61. Even so, the authors note that sites with birds had more invasive vegetation
(e.9., Tømarix) than sites without birds, and that some models indicated that cuckoos tended to
occupy areas with more agriculture, illustrating again that the cuckoo's habitat is far less limited
than assumed in the Proposed Listing Rule. 1d at 67.

Finally, the AMA is concerned by the authors' discussion of the San Pedro River on page
67 of the article. Here the authors claim, based on a newspaper article, thatthis river's riparian
area "now faces potentially catastrophic losses due to a recent Arizona Department of V/ater
Resources decision to allow increased groundwater pumping to support urban growth in nearby
Sierra Vista." This non-scientific commentary is not suitable for a technical paper, and moreover
is consistent with the authors uncritically accepting other erroneous claims when discussing the
cuckoo's distribution and habitat.

Further, the authors' commentary is contradicted by, V/ebb et al., which evaluated the
San Pedro River in detail and determined that woody riparian vegetation has increased
significantly along this river since the 1940s. The Ribbon of Green at226-37. In fact they stated
that the "increases in riparian vegetation [along the San Pedro River] are so large that they have
been documented with satellite imagery ." Id. at 226. Given the substantial increases in riparian

o Webb et al. also report that Fremont cottonwood increased in 59 percent of the views and decreased in
only 24 percent of the views . Id. at 388. Black willow increased in 80 percent of the views, decreased in
10 percent and remained unchanged in 10 percent. Id. at 390. Coyote willow increased in 76 percent of
the views, and seepwillow increased in 84 percent of the views. Id. at390,393. Mesquite increased in 61

percent of the views . Id. at 393.
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vegetation on this river and most other rivers in Arizona during the past 50 to 80 years, the
authors' commentary is misplaced.

B. Comments on Wallace (2013).

The Wallace article concems the development of models to predict relationships between
vegetation changes caused by monsoon precipitation and the distributions of yellow-billed
cuckoos in Arizona. Two of the three authors of the V/allace article were authors of the
Villaneal article. Consequently, it is not surprising that the V/allace article also contains
inaccurate information about the cuckoo and its habitat.

In the introduction, the authors state that the favored nesting habitat is low-elevation
riparian forests and woodlands, and in particular cottonwood-willow woodlands. Wallace at
2095. According to the authors, "[t]hese forests are considered some of the most threatened in
the United States," even though, as explained above and in the AMA's previous comments,
cottonwoods, willows and other wood riparian vegetation has increased dramatically in many
locations in Arizona, including the San Pedro River. .Id Prior to 1960, the riparian woodlands
along the San Pedro River did not exist.s Nevertheless, the authors state that the cuckoo is
"facing steep population declines" in the Southwest "owing primarily to the loss of native
habitat." Id. As discussed above, this is simply incorrect.

As in the Villarreal article, the authors of the Wallace article use cuckoo suvey data from
1998 and 1999 and also focus on riparian areas as presumed habitat. Id. at 2096. The
phenometrics derived from vegetation maps, however, actually show "peak greenness" for the
entire state. Id. at2098. Thus, one interesting finding is that landscapes in Arizona with cuckoo
records from the 1990s experience peak greenness "signihcantly later" than survey sites without
birds, sites with cottonwood-willow vegetation, and sites with riparian vegetation. Id. at2099.

Consequently, this article suggests that cuckoos may be far less influenced by the
presence of cottonwood-willow vegetation (and in turn less affected by the loss of that
vegetation, even if it were true that loss or fragmentation were occurring) than climatic
conditions, and in particular by summer rainfall patterns, as shown in the model depictions on
pages 2103 (1998) and 2104 (1999). These results are consistent with the species' use of a much
broader array of habitat types. For example, many of the areas identified as having a high
phenology preference are mountains and associated uplands in southeastern Arizona as opposed
to larger rivers and streams with permanent water flows and dense riparían vegetation.

Thus, the V/allace article itself raises serious questions about the assumption that cuckoos
require large blocks of cottonwood-willow vegetation for nesting and foraging. In the

5lronically, the authors of the Wallace article discuss The Ribbon of Green atpage2095,but have not
acknowledged this text documenting changes in riparian vegetation in the Southwest.

89r 3070



FnmvnuoRE CRNG, P.c.

U.S. Fish and V/ildlife Service
February 21,2014
Page 6

Southwest, cuckoos instead may react to climatic changes, principally the summer-season
monsoonal pattern which typically develops in northern Mexico and moves into southeastern and
central Arizona in June and early July, perhaps due to corresponding changes in the availability
of prey. See Wallace at 2102-04. Under this scenario, the presence of relatively dense upland
vegetation along mountain slopes and ephemeral drainages provide habitat for breeding and
foraging, consistent with the observation of cuckoos in these areas. See Westland Report at 19-
21.

Finally, the Wallace article casts further doubt on the existence of a "western" cuckoo
species unit. If cuckoos select patches of vegetation based on greenness and phenology, as the
authors conclude, this pattern should generally apply to cuckoos in the Southwest - Arizona,
New Mexico and Texas (and perhaps the southern plains states as well). These areas are subject
to monsoonal conditions, which normally move from south to north (i.e., from Mexico) and from
east to west in terms of timing. In fact, cuckoos migrating from South America apparently arrive
first in Texas and use habitat there (and in Oklahoma) before migrating west to the Rio Grande.
See U.S. Department of the Interior, Bureau of Reclamation, Yellow-billed Cuckoo Migration
Study Results, Pecos River, New Mexico 2011-2012 lI (Nov.2012); JuddsonD. Sechrist et al.,
One Year of Migration Data for a Western Yellow-Billed Cuckoo, Western Birds Vol. 43-1
(2012).

Moreover, the authors' hnding that cuckoos in Arizona select habitat based on its
response to monsoonal conditions is not consistent with the migratory patterns of cuckoos in the
northern portions of the species' western range. In those areas, cuckoos necessarily respond to
biological cues other than the development of monsoonal conditions in the Southwest. And
those cuckoos must cross large expanses with very little suitable habitat, including the Mohave
Desert and the Great Basin, to reach their nesting grounds. This behavioral pattern suggests that
cuckoos breeding in the northwestern United States are distinct from cuckoos that breed in the
Southwest.

We appreciate the opportunity to submit additional comments on the Proposed Listing
Rule. If you have questions or require any additional information, please feel free to contact me.

Sincerely,

FENNEMORE CRAIG, P.C.
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